
CHANGES TO UK 
INSOLVENCY REGIME 

DO SUPPLIERS HAVE ANY PROTECTION?

The loss of the ability to terminate contracts when an insolvency-
related event occurs is a substantial legal change. However, the Act 
does contain some measures intended to balance any perceived 
unfairness towards suppliers.

A supplier can apply to the court for permission to terminate a 
contract – if it considers that supplying the goods or services would 
cause it hardship. For example, the supplier may consider its own 
solvency to be threatened. However, the supplier will need to 
demonstrate to the court that it would suffer hardship. This may 
not be straightforward, given that the law does not define hardship 
and the courts will balance the supplier’s hardship against the 
interests of creditors.  

The courts are unlikely to be persuaded that hardship automatically 
results from non-payment. Suppliers have other protection for such 
circumstances, such as the right to be paid for any goods or services 
delivered after the company enters an insolvency proceeding.

In addition, if supplies are made to a customer during a ‘new 
moratorium’ period, the supplier will be paid ahead of other 
creditors (including charge holders) if the customer ultimately 
becomes insolvent. 

A ‘relevant insolvency procedure’ includes:

 X Administration – from the date of the appointment

 X Administrative receivership

 X Company voluntary arrangement (CVA)

 X Liquidation

 X Provisional liquidation

 X The new moratorium (see box)

 X Restructuring plan.

The criteria are 
slightly different 
for suppliers 
trading for less 
than a year.

Small Supplier

Following changes to UK insolvency laws, most suppliers 
cannot now terminate a supply contract because a 
customer has entered a ‘relevant insolvency procedure’.

The changes stem from the Corporate Insolvency and 
Governance Act (the Act), which received Royal Assent  
on 25 June 2020.
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CONTRACTS ON INSOLVENCY
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TEMPORARY SMALL SUPPLIER EXEMPTION

Recognising the challenges many businesses face due to the 
COVID-19 outbreak, small suppliers have been given a temporary 
exemption from the regime changes. They will still be able to 
terminate supply contracts until 30 March 2021.

To be classified as ‘small’, a supplier must meet at least two  
of the following criteria:

WHAT IS CHANGING?

Most contracts for the supply of goods or services contain an 
insolvency related termination clause – also called an ipso facto 
clause. Under such clauses, when an insolvency-related event  
takes place, the supply contract is automatically terminated or  
the supplier has the right to terminate it.

But from now on, most suppliers will not be able to terminate a 
supply contract for insolvency-related reasons. They will still have 
to supply the goods or services under the terms of the contract, 
even though the customer is subject to an insolvency proceeding. 
The measure is designed to improve the chances that struggling but 
viable businesses can refinance or restructure and continue trading. 

Certain financial services firms and contracts are exempt, meaning 
that they can continue to terminate contracts, if necessary. 
Businesses classed as ‘essential suppliers’ are not affected and are 
covered by the existing essential supplier regime. 



CHANGING TERMS OF SUPPLY

Suppliers can of course review and amend terms and conditions  
of supply with customers before the company enters an insolvency 
proceeding. However, the Act prevents suppliers from doing ‘any 
other thing’ upon a company becoming subject to a relevant 
insolvency procedure – a measure aimed at stopping suppliers 
from changing payment terms post-insolvency.

WHEN CAN A SUPPLY CONTRACT BE TERMINATED?

Businesses will be able to terminate a supply contract in  
certain circumstances:

 X Consent is given by the office holder in an administration, 
administrative receivership, liquidation or provisional 
liquidation

 X Consent is given by the company in a CVA, standalone 
moratorium or restructuring plan

 X The court is satisfied that continuing the contract would cause 
the supplier hardship and grants permission to terminate it.

It’s also worth highlighting that the Act limits suppliers’ ability to 
terminate a supply contract for reasons of insolvency. Suppliers 
can still terminate contracts on other grounds, such as breach of 
contract or non-payment – but only where the contractual right 
to terminate occurs after the customer becomes subject to an 
insolvency procedure.

Under some contracts, suppliers have a continuing obligation to 
supply. Under the new insolvency regime, a supplier can refuse to 
accept individual orders and cannot be forced to make supplies  
to a customer that has entered a relevant insolvency procedure, 
unless they are already under an obligation to supply. 

RETENTION OF TITLE CONSIDERATIONS

The regime does not necessarily affect suppliers’ rights to  
enforce retention of title (ROT) clauses. However, if a customer  
has entered an insolvency process, there may be a moratorium  
in force that prevents the supplier taking action. 

Where a company is in administration, a supplier cannot enforce 
ROT without gaining the consent of the administrator or the 
court. Under the new moratorium, the supplier is prohibited from 
enforcing ROT (without court consent) and may be required to 
continue supplying the company under the supply contract.

This may be a cause of concern for suppliers because ROT clauses 
usually permit customers to sell stock subject to ROT ‘in the 
ordinary course of business’, and the new moratorium allows 
companies to continue trading. However, where a moratorium is  
in place, the supplier cannot enforce its ROT to recover payment  
for pre-moratorium arrears. 

STEPS TO MITIGATE SUPPLIER IMPACT

Suppliers can take action to mitigate the impact of the changes  
to the law governing the termination of supply contracts. 

 X Keep in contact with key customers and look out for any 
warning signs of potential future problems paying debts as  
they fall due

 X Review debt collection procedures to ensure they are 
sufficiently robust to minimise the risk of late payments – 
recognising that debts are unlikely to be paid in full after  
a customer becomes insolvent

 X Review contractual terms and conditions and consider  
reducing payment periods

 X Consider terminating any contractual arrangements before  
a customer enters into an insolvency process, for example,  
after receiving a notice of intention 

 X Review any ROT clauses and consider potential amendments

 X Ensure you have a full understanding of:

   –   Rights and remedies available under the revised  
insolvency regime

   –   Whether existing contracts contain a continuing  
obligation to supply

   –  When title to goods passes under existing contracts.

Companies with a viable underlying business that are unlikely 
to be able to pay their debts on time may be able to benefit 
from the new insolvency moratorium introduced by the 
Act. This will give them a breathing space during which they 
are protected from creditors and have a payment holiday 
for certain debts. The company remains controlled by the 
directors during the moratorium, but is monitored by an 
insolvency practitioner. 

The moratorium is triggered when a company’s directors and 
the insolvency practitioner complete necessary paperwork 
and file a notice and other documents at court. It runs for an 
initial period of 20 business days, but the directors can file 
for an extension of a further 20 business days, if needed. The 
moratorium could potentially last for up to 12 months or 
beyond, depending on creditor or court consent. 

NEW MORATORIUM
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